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A\ - .hmindu law, generally, in'er
Yz upon by .he provounder s ard comnentetors.
“authorities,~however, reln
"a'male casie uizdu with 2 Lhy
“the 1iew of -fnulom@ marriages alu
" the Wedding with*‘a Shudra wife; the ceremony- g¢hould be 4

-~ The children torn ou% of A marria-

:wife fron.’he Xics &7

T L persons epv

" gee in- either way, has bern 1i7icd ¢ Su¥n]
" Cpnder the iiindu ~drricge act, any two- bindue o7 differeni sosty

- har._uapent belnasging
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e (-~ , ‘
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SrEsE A/ "o =

f‘,ﬁ 4-Legélgﬁéfxﬁ,nn,:ha_i;zlug_a;_ihé;niﬁs;zﬁncﬁ'

N S ere ope or_LBe ggouses AL &
c g nenberwaf_a_idheduled Castes >, . -~ .

+3%:. U The general position of law .ac fo that affect of
arriage between parties who are handus and one of whor
dlongs %o-the Lcheduled Castes-fe *hai under ‘he anclent
-¢asve marrisze was lonked down
) ‘Sone of - the
ctaptly permitred marrifge. beiween
hpdra female and. included 1¢ in
nougn i -waz €*atnrd thas in

perfornsd withou? ..antras,
ge. by a cagie Lindw with 2 won2n o? an irnferior car’e had’
reither ihe cnéie of *he father nnr -‘he ¢-a'uf o3 hig +~2varn
' “horn of -a casre hpdu wife. Thev were
termed ‘as ‘frulomajs ond helonged- to ap in‘ermediate cacio
‘higher thon tha* of ‘heir nother and lower '*har thal »f “h=ir
faiher. faipavalkya on:®s the son-of wrammin' b a’~huéra |-
cqme manvloned by rianu. < ratilona
arriagee, i.eJ’ﬁarriages,pe.ween-wnmﬂn;of'aAsu?Pribr cacte
th & man of an inferior cas~é, were aliogether Forbidden.
“and no ri*es were pyrescribed for “hea 1n. urihya Su”ra. and
sering in*n cuch marriages were degraded from

"*he casie, =
. : o T b 4 - o _ :

24 © after the pacssing of the various sftatuaiory enactpnents

‘pelating io ihe Lindn 12w, such as, the sindu -marrifgec, act, .

1955, *he =indu . luccessinn #c%,1956 @nd the #ipdu minoridy

& unardianshie ©*,1056, cusinnar s -baz on

irresreeiive n? Their casie DAy eniler- inin 2 valid werriage.
‘urlece such marri2ge i€ yrohibited by the v:atule inself;’
hcenrdipg “to. the above three laluves, a1l -childrer’ pither
legitinate; nr. illegiiiziate, . ] ~ore nf whose
parenis is a aindu, -udhist, cain or a Gikh by religinn and

2 < pembers nf the tribe, commurity, group .
or #amily “n which ¥acir parent§ telorng or belanged, eps’ -
{0 be %wra‘ed R¢ nindug,
0¢ parrjage batwerr. “he cagie vizdu 7nd 2 menber nf Yhe '
Leneduled cweve conmurdiy, are t:irdu and dike She oIl-eurings
of n2rrizge in ‘he sane cleip; are er*itled ~n’ succecd. in
the g¢rozeriies of *heir parepys. Lu® she- s7atus of hic or
1n the hizher cas+p or o gues?inn
aricms ac 1n whether cuch-a child will acguire the thas of
the. porent telangins t» vhe wcheduled Caste. Nn this. point,
we have nni cope 2erp€s any direc.. cage law, “Int we feepl o

L The ra%tin nf 'he Jecic

regorved in sid 1968 Ace2m, 128 would apylv %n- such caseg,
T 18 stated At p2re lozs : .

U Tha wec which will defermine *he nemberchip
nf the irdividurl will-mn~ be the puri=y of

- blond, bu: his owr copduc? ir. fnllowing the
eustozs Aapd “he way of 1ife o® “he *ribe, *he
w7 j= which he was “re2'ed by “he conmupity
2nd “he cp2eice auangss “he iribal geonle-

‘or of deeling wizh The vribel peaple

ry nf dealing wih poreans whose - -
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< Simllarly  4n she case @f_gﬂihu:ugmygaudalian_!£¢:§£ilagn
0 A B endat{ar regor ed ir il 33; Hadras, 342, ?hoACouft held
" 1% 1¢ no: unconnmon &rocegs for a Clacs np -yipg _
) - Futslde the =ale 5¢ gaeng.vg anoher vale and 1f
other cormuniiies recngnt sad thhir'claim, “hev arae
G treated as n? that- class np cas‘a, The crogeegs,
. - of . adopiion ip*q the Hindu hierachy thr'ough caste -
) 1s.comnon both-in the North. and in she South Indiay
: - 4s we have elready pointed out, in xthe Pasr fthepe -
) ; - < have been carns where penple whe judse fron -he -
' A ovurity of blond could.rnt be Khasis,.werp;:akén;
- S e " dnte their fold_gf:bhg'orthddoxYLdid pot siang i -
¢ e I i the way of  “heiyp eselmilatior Irnto the fhgsi L >
e Conrnuni ', - B e
o . 3. The Sucreme-Conrt 1p EAX;Q1:1;I§4£;§aQéi§?reported ;
9 B R in 4IR 1959 §.C.1318 (1227, held, R }1: 
) ] _ s THE A e fratus of a per.son in *he context
- S ey L Y. weuld necessarily have '1n tesdéernined in “he - .
i s I I : 1izht of the récngnition-raqé]VQd Py hizm from.‘he !
C % Lol nembers ni the cacte into which he ceeke ar entry, b
, There 1¢ pn, @vldence non- this pnint At all. Bacsider
C .The gvidenc¢'prndu09d.hy the 2zpellaps arrely shoys
Forle &Cis Ly respindenz 1 which 20 doubt weps . e
a intended 1o arseps a-‘higher sratus, but.unilageray
= ' " = acte& af 1his characte;f';éan_no-t be easily taken g :
> S R ol . iz .
_ 1y prove ‘tha: *he clgimgfor'the-hzgner,statusxwhjcgfyx\
‘ = the said .ac-¢ LUurnott in. pake i1s Pevabliched - Ay
: That 1e the view-which the High Court hae t2ken = * -
and .in our*bﬁinion‘the.High Cours ic absnluvely .
right," .= - i . ‘;~;Jgﬁn;w<’
; ¢ In view of the abnve nbscrvatfﬁzs-by cuperior Courts,
1t can cafely pe ¢orcluded that the Cruclal test to determiha
‘i whether a cehild born out nf fuch & wedlock hag heen accepted. -
. by she Scheduled Cas:a C¢rmaunity as a member of.pﬁeir_COmmUnityyfj
~ apd hag peen broughi up ir ~hat furraunding angd. in that . T
=\ SOTEWNI LY or not, The raxye betyeen the child arq tha
‘'~ Communiry ap Clasenar caste j¢ a real tact ﬂrfbspectivn'nf the
_——Halis fAact whe?hep the acchmmndafing clase ar goete op Coimunity
ommunity zyon 4 - “he mother nf the child is.a'nezder of the fcheduleg
X n Ca?.te.Cas*-e community, 1t i pheeiblo *haz the child is acceprad. -
1du by *he Communi ty of hic father arg wrlan e DB R Jurround - 4
manity, ings af hie ?athcr’s.r“larin::. ip“hat 2ngo, ench a chilgq- - .
~ - CAnno% he treated ac a mnenmber a7 ‘the Scheduled Casxﬁ“cdhmunity =
' ard cannnt ge™ any berefit ac such, fimilarty, when - the ;
20 hep

Conmuni -y ang
. ?urrnunding
-ard xhop
carpnt be

whathep
Cas e Commun* %

belonge tn a higher cas*e ang -pa Tfather 4s .2
asie, the zzher may renain

ur.der “he inflycrco o
Conurnizw 1enberc,
€2id 'n ke 2 soltber
in th@.aliornaijvn
:h,\ 'Ffl

A Sehedyleq
“he Scheduied Cacte - .
un in a different - )
hic qrthepte rale dape

“0 fuch chtes alen, 1pe chlld g

£ “he S¢heduled Casia Coriuni ty,

hild Sprac T whe Po
I 1 a penaber nf SCMOdulfd-

Wity Tran

the’ child =2+ hn brought

)

, whep~
2

the
= S
75 1¢ brough- UL

el e

RINsl)

5}'::"'}" Can

71 ‘he €cheduled Cacte Conmuni ty
4 &€ a nenber o xar fueh compuni: 7. “hen he has to be ireaieq
‘&% a -mapgbep N7 the feheduled Cneita Comaunt i v and would be ==
entl<led wn receiyn arref; s Aeghioh, L - % ;
s B G -
4., As regarde the narriages pnt regis pred ang i1Sr-iogae
Lot legally valig, i: DAY be polnced ant - hat regl eirating
1f nor nardatop - T APPriczoc under rhe Hindg law. ZEvor
undsp “he Hinén daArrs nos 4a Yoo - 2 i
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Af cuch éerpm'my irelydes

D

‘he »Sama‘;—:adi, “he nay: I&2n beconee
0. .2 “Comgzlete and bi'ndin,g viien ‘the

. : 3 1 y seventh step j¢ ltaken; 1

, o P sy e therabr, all thoep 7arriages thpugn "0 regiciopng but

| W which have bapp olenniged ip a¢cnrdanc;o.aw:§ih he crocodppn

! : x \\~menttoned in 1hi$~390110n, are.tq.bn.irnaind as valig aarpfagns
3rd our opinigy Benioned in papa 3 abave wily 3pply %n ‘he o -
¢hildren bopy. out pf ¢

uch valig by under signeq narrjageg,

AT SR As TegATTE narrjagne which ars pae

= S 1scleap that cych childran Bre iliegitinara unlece Invaltai -
| c - of parviage je gy oo Eraat o7 ‘a dacpee A7 PRlH Y by o Capyt )
! 3 ' ok it which case, Ixovisions 45 £t an le 4y 22 Herag nerriage
’ . Aedy 1955, wiii apely, Undap seetinng 6(b) - “he Hingy, .~ . ()
~ ;. ‘Minarivy ang Guardia AL guardiap 5e o "

17€ally valzq, 3¢ -~ ()

3 v ship Act, 1956, the pavpp
- Hinay Mnor his benn WREod Lo bo .

"Sn case nf ap 11lrgitinace boy ar ap 1
P T ginl- +he nother ara ar

= kB = X1 can 1e dorivag. “ron thie fhat_“hn 111legq finate

iy 3o = c¢hildrep are gor nrl'-?.;r'l.'vbrriu;;in ug by the 29vher apd in hop

- U WL Furroundinge, ’.L'hm_-vir»re?, 17 she i thep belongs -, ihe

3 X Schednleg Gasie azgd _brir_;g;: up ‘he chilg wiihin a,Sche;}u]_ed

)\ 8 'Javn-cnmrmi “¥y ‘he child Car bé iaken ag a nenber ¢ the

oln ey ~—~"2hoduied Cacpn SéIuniiy.- Byus ip this caec ay¢, the majap ...

- A factor 7op Cor cideratjon 1¢ whethey the chilqg hae.haep : o (
aceonied by ihe Ycheduled Cagre Comunity ac a nepber 4 .
their eonmuni % and he has been brough? up ae such., ‘
oy _

1lrgttinazs e
tor hep ihe _f’;\tv‘:h",rn SN,

" The abava ar~ ihn ‘geperal observasinns; hnw,nVnp», §
_bach Case.has ta pa OXANIned jp the light 5f 3. Cireuys~ - 7 (
idncae Prov2lesn  ip <ha: case apd 53

23l decising has iy he o
- taken *herant, = ’ i
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g4l views on tha.status’ “the .oﬁfgy;zmg-s gt = o

$Goupla where oné’ off jthe’ spouses;Lgfmasnenben 11
‘of a Seheduled Iribe. .- SRR
e < - g. ', : ::._:-_’4 1

goprravee ek oL

s R ey

¥ ff‘;‘-‘ ' S s ST B e e : -1_;v" =, ey " v i

‘o 5. The question hés arisen whe ther:the j0ff~spring born-", .-

- &Wertiwedlock between. a couple oné of whom 1s a-member gf T

+~g3haditled:: Iribe. and other is not - should: bejtréated ag-a x

;- 2ribe: orinot. v el o P i *‘ T i e

vo2e . It'may be stated at the oivtset thatiunlike members of

. -Stbeduled - Castes the membet s of Sehednldd Tribes continudes as
“guch even after their caopv< »sion to &thép religion, This 1ls’ ..

~_¥3qause while Constitution ( Schednled, fadtes) order,1950 .
pravides in ‘clause 3 .that only a.memberjof *Hindu ar éikh o

.. re¥igion shall be deemed. to be a members of’ Scheduled. Caste,

;. the Constitution -(. Scheduled

Tribes Prder,1950) - -does na¥e
' provide any such condition. This view has-been upheld by -
*" the-Supreme Court in“the case reported: in AIR 1964 S5.C. at-
g:;,:’;:PizolO 5 .' . 1 j . - A '. ; .'- :
. 8, - It may be sta¥zd, that unlike Members of Scheduled
.- /Castes members of. gsche_'_dul\,ed Tribgs rémdéfh in homogerqus*
‘groups and quite distinct: from any other groug: of . Schediiled .
Tribes. Each-Tribe 1ive in a compact _§roup under the cgre
and supervision of-ihe elders of the Socieby wagse Words -
.18 obeyedsin all social mat*ers. A member comrltting breach
- - of any:prescribed conduc t 1s 1iable to be exccmmunicazed. ~—=3 -,
#™ng igocial custom has a greater binding, force in’thelr day. - . .
lay life‘ ? - .-. ~ il zas 3 ¥ : " .

-+ In theicase of marriage bgtvega'{’g'a ‘tribal with a .

=tribal v‘th;e‘iama}ihia-fac'tor; or corrsideration is whether the

R e T RS A R : -
< couple wepejaccepigd by :thes itribalsociety to which the tribal
. . 8pouse belongs. If he or-she, *ase;;'c;he,,.ca‘—s-.e'fjmag bey ds aCCQthed'
“°.  hy .the Sogiefy then :zheir chéldren” shiall be. dzemed to be.s
o - Bribes. But-this =i #uation can ndrmally-haprea when *he husband
" ts a yember bf thelftheduled Tribe. j:owever, a circumsvances
F" may Jbe there when a Scheduled 1rihe woman may have children .
¥ frow marriage wi:h a non-Scheduled irile:pan .. In thai event
" - the-children may be treaved.as SCheduled Tribes g¢niy 1f She. -

’

member & of  *he Scheduled iribe ccmmunity actept them, and treat - :
"them as members of vheir own zommuni®y. This.view ha¥® been held by~

. the Agssm High Cour® in MWils (s V, C.S.Buash reported in -
#IR 1968 Astam at p.128, where 1% hes beeén'hzld -

3

" The test which will devermine the member ship of
the individial will nat be ihe purity of blood,
“but his own conduct in following the custums and
the way of Tife of the +“ribe; *he way in which he
has been treéaved by the Communi ty amd._the practice
amongst the “ribal people in the matter of dealing
wivh persons whose movher was¢ a Khaci and. _father
was a Buropean’. -

()

cheduled )

heduled _;’ i

'
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Bimilarly in the case of. Muthusapy Mudallar V. Masilamam f'
ok Mudali'ar, peportpd 1;; ILR 3.’3 Madras,342", tha conrt held-
T e 2, 8 :
NIt ys not uncommon process tor - class or: &ribe :
outside the'vale of:caste.to ‘afnother- pale and
ik Other cammuni tiee recognised their claim,- '
they are ..rpawd as of that class or caste”

-

’- Gl 3
W

\.' 0
_"ss
: z’imilarly, 1n V% 7 GErs V.D S.Dora, reported ia. AIR 3,959
.\; (1327} ‘Fhe Cour held- - e
e " “Ihe cas*e—s»atus of ‘a person in the eontext . “* ,
¢ 'would ‘necessarily have to'be: determined in-vhe = .. ,.‘L(
et © -1igh? of - the recognition réceived by him from .--° ' 5.
/""‘\;.. the’ mcmbors of the.caste 1nto which he: seeks bt R
“-. "™ . an ea: Pyl e : e . = b o T A e
,ﬁ . AR » =L o S O
B as menuoned .-bc p,it 13 the recognition ‘andi T iT -
g n O at-cco»ance "by the- sgeiety of -the children Jborn -oul .of . o
)' A mrua{!e between a member of Seheduled Teiba-with an-© | @ - - <0 s
1. - outsider,. wiich 1@ “he ‘main determining. ‘facter irrespoctive ol B, L
}' of whefhér he iribe is materiarchel or patriarc e e S TS
_/w-'z’um.. result will always depend on whether the, child was - 1 LsE o
?‘ -accepiea as a member cf *he Scheduled Tribe or’ not. P A e
B The gen=ral uo-“ion of 1aw bas beei sta’ued anove. S
i Howevnr , - each )ndi“idua] cage will-have to be edamined in’ e T
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O - Loeal views on_the_siatus nf_the affgirings.
- - of_a_couple vherg_bath _the svoused 2pe menberg

' . " pf_Scheduled Casie/esbcfulad. Iribes bud nach
. . helorge o a difforedt sub-gagte/sub-iribe. .
V\;-- ’ ’ T =emema~ ) ]
s _Bfder the Consctituting (Scﬁeéulod_CaSEQSJ order,

Jagésk givea ‘o Nle wifos” In cuch A o

1950 andesthe Conetitution (Scheduled Tribeg) Ord-r, 1850,
~what is material ts'recsiderce of vhe nenber o7 the caste,
race or’ tribe.in the 1localiriee specified . in the rospective
schedule. 1n %he case of a ninor .ehild “he quee®inp arises
whether ‘hi¢ reeidence will g~ alnAig with tha%4 »f hie father
Under the yrineiples »n? oriva’e Fptsrnaiiapal iL2w, the . -
domicile nf.~8 ninor ‘child fnllowg that »f hie father, ard in
certain caceog 2f his nothor apd the ninor child is incapahle-
nf changinrg his domicile by any valuntap> aci., This role.

by no mrang is abeoluie. Suppnss, for ipslance, a father
desorte hig 2op op fn—isdig~read; apd the cugindv of hig san

; i w2 ¥he court nas conelder
~be: thar-5] ~ehg noiher, . o
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- -ninartedoatciin
2. Updnr fcctiar @ of the Hindu :inepdty nndGuardian-

boy or an unperried girl i< fathor Aand aftisr hidﬁ%;&ggﬁ&ﬂ§;

ir the case nf ap illegitinate bay ar an illegl $indte:
led girl, the satural guvardian will bo_tho‘mnthor‘and‘f‘

ship Ae%, 1866 the ‘pasural. guardian ir thn casq of & xinor A

which sub-castr ar sub-‘ribe the affepring Would belong .
in case the parenys belorse in ‘wa 4isiirct communizies
withln the sane Scheduled Co-iog ap foheul~" Tribes as

the case nay be. irima facie i% wauld 2nseap 2hat in such ;_\Véx\‘

cagee the-children born ~f such parents could be #rrated

as nenbers nf *he Scheduled. Cagras npr Echoduled Tribpe, ag
tho case nay be. The vrina facie oresunuiinan ie alen {n
favour of vhe child pneccesirg the sub-caste.nr sub-3ribe
of the father in “he large najority of casns, having
regard in the capcrot nf donilcile mentinhed abave. Apapt
from. this, 1% hae %n be srcen whethar th~ child hase also
been aceepted ard aceinilated in the sub-casin ar sub-triba
ir. thax community. Bach casn hae #n be examired I~ “he
light »f the circuns-anccs wartai-inz a4 1t, hth\\\

0000

. her, tho father. : . N
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socHi v~ 3 in the Above backgrourd 1% has tn ba gecn a¢ tn
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-As regards the ctatus of the offspring whose
father is a member of ‘Scheduled C,ste and mother of 2

Scheduled Tribe, the prima-facie presumption is in “fgvour.
of the child possessing the caste of the father in the
large majority of 3 to the concept
of deomicile explained in para 1. .0f IS8 e Apart
frowm this, 1t may also be a relevant criterion to see
whather the child has been accepted .and

,» Schednled Caste.community to wplg

father belongs.
| - : el R
Tre trincipls mentiapedeelove would =led apply .
other—is.a memper efy. -~ . -

the case of an of £ spring whose B e
scheduled f;‘z:st‘e_ and fatier of a Scheduled Tribés. - - N\, 71
: n of lawg Bach case,

_ Tnis’is the general position
_apfhas to be ‘examined in the light of the attendan®
=€ o civoumstanCesSe . | s }
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